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Introduction

Author’s note: The information contained in these pages is thought to be correct, but it is not
warranted. Neither the Ad Hoc Land Titles Committee, the individual writers, nor the Law Society
of Newfoundland and Labrador accept any responsibility for the reliance by others on the
information contained herein. Solicitors are expected to exercise their individual professional
judgment in all matters of title. These materials are intended to assist in the exercise of
professional judgment but are not determinative. Legislative or policy changes or subsequent
jurisprudence may change the validity of the information contained herein.

The Ad Hoc Land Titles Committee of the Law Society of Newfoundland and Labrador was
formed by the Benchers of the Law Society in September 2023, in response to questions raised
about standards of title utilized by practitioners in this province and a perceived lack of
consistency and definitive answers on title. The Committee was formed by solicitation of the Law
Society Membership and appointed in December 2023 by resolution of the Benchers of the Law
Society.

Research and consultation was undertaken by Committee Members through the first half of
2024. Committee Members have endeavoured to consult widely with Law Society Members to
determine consistent standards of title and best practices. The Committee represents a broad
geographical sample of the membership, with members familiar with title practices in all areas
of the province.

This Committee has been tasked with presenting a summary of the present-day standards for
title in real estate and property law in Newfoundland and Labrador, and to identify any potentially
applicable areas of law that impact on real estate and title practice in this province. This very
task had been undertaken by previous members of the Law Society of Newfoundland and
Labrador through a Joint Committee on Continuing Legal Education in 1990, which resulted in
the Seminar Materials “What is Good Title?” (published May 17, 1990). What has become
abundantly clear to this Committee is that, as it was in 1990, there is no simple answer to this
question.

It is worth highlighting a portion of the Preamble from the 1990 Committee's work as it is no less
true today and helps highlight the difficulty with this task:

It has become abundantly clear ... that not even titles that are accepted routinely by the
vast majority of those involved in real estate are necessarily without question. Often
titles have been, by the passage of time determined to be marketable, while other titles
acceptable in the past, have become, because of changing standards, unacceptable by
the passage of time.

Notwithstanding the difficulties, it is the mandate of this Committee to present what is

considered the present-day standards of title as guidance to the practicing bar and the Law
Society.
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Executive Summary of Title Standards

Standards of Good Title

1. Good title consists of a root of title and an acceptable chain of title from the
root, or satisfactory proof of adverse possession forward from the root.

Acceptable root of title:

- Crown Grant (all types except s. 36/134B), subject to restrictions and
conditions in the grant.

- Crown Grant, Lands Act, SNL 1991, c. 36, Crown Lands Act, 1970, SNL c. 71,
or quitclaim, with evidence of 30 years of possession.

- Deed from Director of the Veterans’ Land Act, R.S.C. 1970, c. V-4.

- Deed from an established corporate entity identified by the Committee.

- Conveyance from a government department, Newfoundland and
Labrador Housing Corporation (“NLHC”), Canada Mortgage
Housing Corporation (“CMHC”), or St. John’s Housing Corporation
(“SJHC”) (except in foreclosure).

- Expropriation by statute.

- Quieting of titles certificate under the Quieting of Titles Act, RSNL 1990, c. Q-3,
s. 13(3).

- Adverse possession for the requisite period, established as provided herein.

Acceptable chain of title

- Clear and unequivocal conveyances of all interests in land.

- Accounts for all identified interests in land either transmitted by conveyance
or adversely possessed for a requisite period.

- Sufficiently specific and objectively certain property description.

- Affidavits of spousal status.

- Signed by appropriate vendors: (individual Vendor, properly appointed
Executor, authorized Guardian, designated Attorney).

2. Obligations of Solicitors

- Ensure client obtains the property interest anticipated for the purposes
for which the client is acquiring the land, including ensuring access to
land, free from competing interests or encumbrances.

- Investigate title to satisfaction of solicitor that the solicitor can provide an
opinion on title.

- Inform clients of any conditions, restrictions or encumbrances on the land
where clear title cannot be provided, or any other qualifications on the
solicitor’s ability to certify title.
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Chapter 1 - Background to History of Registry System in Newfoundland
and Labrador

When attempting to determine what is “good title” in Newfoundland and Labrador,
one must examine this question in the context of the history of how we got here as a
province.

Newfoundland and Labrador’s unique history as fishing outpost, to colony, to
dominion, to commission government and now province of Canada, has all shaped its
present-day real estate and property title system.

Due to several factors, not the least of which is its unique history, Newfoundland and
Labrador is the last province in Canada to operate under what is considered a true
registry system of land ownership. At its most basic, our registry system is simply a
depository of deeds and other documents. There is an index (which is now partially
online under our Companies and Deeds Online or “CADO” system) which can be used
to assist with locating relevant documents. Once all documents relevant to a specific
land title are located, it is up to the legal practitioner to draw their own conclusions as
to their meaning. A solicitor must review the documents and other “evidence” and
then formulate their own “conclusion”. The “conclusion” reached is based on
applying the documents and “evidence” to the present-day acceptable “title
standards” to determine if said title is “good and marketable”.

In terms of searching title, a title searcher will be hired by a solicitor for the purpose of
examining and making a report of the relevant deeds and other documents. The
report is called an “Abstract of Title”. It is simply a summary with copies of the
relevant documents as all “originals” remain at the Registry Office. The title searcher
summarizes the “evidence” which is reviewed by the solicitor who then draws their
own “conclusion” and expresses a “title opinion”.

We contrast Newfoundland and Labrador’s registry system with the land title system
(or modified land title system) used in all other provinces of Canada. The land titles
system (or modified land titles system) used in every other province of Canada is based
on the principles of the “Torrens system” of land title registration. The Torrens system
relies on the principle of making the land registry itself conclusive, as the government
or its agent guarantees an indefeasible title based upon registration on the Title
Register. The system eliminates the need for historical searches (i.e. Abstracts of Title)
to prove validity of title. The registration itself is conclusive of land ownership. This type
of land title system provides an up-to-date official and public record of who owns the
land, and the charges and interests that relate to land titles. It makes determining land
ownership quicker, easier, and certain, thus providing confidence and business

Page 3



certainty to all parties involved, from purchasers and sellers to lenders. The system,
because it is conclusive, allows title to be “assured.” Such assurance is provided
through a guarantee (usually through the relevant government authority or its agent)
that, should an error be made in a title, individuals who suffer a loss will be
compensated.

There is little, if any, discretionary determination of land title under a Torrens model.
Title is absolute by registration and may be relied upon on its face. Contrarily, title in our
registry system is almost exclusively subjective. It is a matter of opinion whether title is
good, and opinion may vary across solicitors. What one solicitor considers good;
another may find defective.

With these considerations in mind, the Committee is hopeful that this Report will assist
the legal profession in coming to some common conclusions about title standards
within our subjective model, to assist with consistency of practice.

Chapter 2 - Root of Title

The “root of title” is the origin of the title of the property.

All land in Newfoundland and Labrador is presumptively Crown Land, i.e., owned by
the Government of Newfoundland and Labrador. Ownership and control of all land in
the province is vested in the provincial Crown at its origin. The “root” of title is the
indication of how the Crown became divested of the land in question.

There are two ways to divest the Crown: by express conveyance (such as a Crown
Grant or deed), or by adverse possession.

This chapter will address different acceptable roots of title, on which practitioners may
rely as origins of good title.

Chapter 2.1 - Crown Grants

Crown Grants are issued by the appropriate department administering Crown Lands,
on behalf of the Minister responsible for Crown Lands. At present, this is the Minister
of Fisheries, Forestry and Agriculture.

Crown Grants are registered at the Crown Lands Registry at the Howley Building in
St. John’s. Grants are sequentially registered in volumes. The primary method of
searching Crown Grants is the “Land Use Atlas”: a map-based tool that plots the
location of known and placeable Crown Grant surveys on a map of the province. It is
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also possible to conduct a search of the Crown Lands Registry in person at the
Howley Building using an internal search engine of the Department.

It is important to note that there are limitations to the Land Use Atlas. It is not
comprehensive of all grants issued. An unknown number of Crown Grants are
registered at the Howley Building but are not mapped because of imprecise surveys
and vague descriptions. Many Crown Grants were lost in the Great Fire of 1892,
including Volumes B, C, D, 1-7, 10-16, 19, 20 and 28, and Free Grants Volumes 1 and
2. Some grants contained in these volumes have been re-registered in the intervening
years as original documents have been brought forward, but many more have never
been re-registered.

It is important for practitioners to understand the limitations of the Crown Lands
Registry and the Land Use Atlas when determining title, as registered deeds or other
evidence may indicate an origin of title in a lost or unmapped grant.

i.  Rules Applicable to Grants in General

Practitioners must read and review the grant. Do not presume the existence of the
grant as being a good root of title. Beware of conditions in the grants and
reservations. This determination must be made contextually, where the grant is
available for review. Modern grants may contain specific usage restrictions or
prohibitions on subdivision.

Where there is a chain of title back to a grant, but the grant cannot be placed (i.e.,
vague description in the original grant), the presumption is that a good chain back to
the grant holder with affidavits of possession will confirm that the land is in the grant.
It is important to confirm that your land is the same land defined in the grant. Inquiring
with a surveyor may assist in such confirmation.

A Licence for Occupation is a licence and not a grant. Some Licences of Occupation
are recorded as ‘grants’ on the Land Use Atlas but are not grants. Do not rely on the
Land Use Atlas for accuracy, review the grant itself. The land conveyed by the grant
should be interpreted in accordance with the written land description and not the
drawing. Particularly with older grants, there may be a mismatch about the
boundaries of the property in comparing the written description and the drawing,
particularly where following natural boundaries like the shoreline of a body of water.
The express written language prevails as the more specific description of the land.

ii.  Conditions Within Grants

a. Positive Obligations with Temporal Limitations
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Grants may contain positive obligations to maintain validity, such as to clear a
percentage of the land within five years, or to plant trees for ten years. It will be
difficult, if not impossible, to prove compliance or noncompliance with such
conditions in the present day. Such conditions should be regarded as temporal
conditions subsequent: if the condition was not met, then the grant would have been
terminated. Such conditions subsequent are not ordinarily found in modern grants
and when found, will usually be found in grants from eighty or more years ago.

The opinion of the Committee is that if the time period expressed for the obligation
has expired and the grant has not been cancelled, the conditions should be
presumed to have been met. It is not necessary to obtain proof of completion of the
specific positive obligation, as compliance may be presumed by the passage of time
and non-termination of the grant. This is premised on the presumption of regularity,
i.e., that Crown Lands has been satisfied not to cancel the grant to the present day,
therefore the condition must have been met. The Committee concludes that a helpful
guideline is that if the timeline for the condition has expired over forty (40) years ago,
that the condition may be presumed to be met.

It is not necessary to amend grants where such conditions have expired or to
provide proof of fulfillment of such conditions. The non-termination of the grant may
be safely relied upon as proof of meeting the condition, where the condition would
have to have been completed forty (40) or more years ago.

If such conditions are found in modern grants, from the 1970s onward, then
compliance should be confirmed with reference to aerial photography or in writing
from the Crown Lands Administration. In such cases, it will be possible to confirm
compliance with the stated condition.

b. Use Restrictions and Prohibitions in Grants

Specific-use restrictions or continuing prohibitions on the land remain in perpetual
effect if stated on the face of the document. Such grants should be considered a
defeasible estate: the grant may be terminated at any point in the future if there is
noncompliance. This will include usage restrictions (such as restrictions to use the
granted land as a school or cemetery) or subdivision restrictions. Title will be good as
long as the condition is maintained. In many cases, the issuance of such grants was
premised on its purpose, particularly for free grants to churches, schools and
municipalities. The land at issue was granted by the Crown for a specific limited
purpose for nominal consideration.

Where there is concern about the applicability of a condition, solicitors should apply
to vary the grant or obtain client’s approval in writing to accept the grant in its
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existing form. Clients must be made aware of such restrictions.
jii. Bodies of Water Within Grants

Where grants include land that may include bodies of water or the shorelines thereof,
there may be a reservation unless expressly stated in the grant. The starting
proposition is to presume that there will be a reservation on a body of water, and to
look to the wording of the grant.

The language adding the presumptive reservation to the ocean shoreline to the Lands
Act was not added until 1991. The opinion of the Committee is that the legislation is
not retroactive. Older grants may expressly refer to a boundary as the “high water
mark” or “to the waters of” a body of water. The written description of the grant is
understood to be the more specific, and thus more accurate, determination of what
was intended to be conveyed: see Boyd v. Luscombe (1986), 57 Nfld. & P.E.I.R. 242;
Taylor v. City Sand and Gravel, 2020 NLCA 22. A grant that states it extends to the
high-water mark or the waters of a body of water will thus encompass the shoreline.

Caselaw has held that minor brooks and small bodies of water were not intended to
be reserved under the applicable Crown Lands statute unless expressly noted in the
grant: see Jerrett v. Parsons (unreported decision of Bartlett J., May 10, 1978, 1977
No. 172 (District Court at Brigus). It is not possible to determine where the threshold is
crossed with regard to the size of a body of water within a grant if it is based on size
alone. To do so is to make an arbitrary case-by-case determination that provides no
guidance and does not establish a practice rule. The expectation is that a body of
water sizable enough to be referenced on the grant will contain an express reference
to the reservation, or the grant itself will refer to any applicable reservations in the
property description.

In the view of the Committee, the presumption is that a grant is intended to dispose
of what it purports to dispose. Solicitors may thus rely on the grant as being
dispositive of what it purports to convey, and practitioners need not impute
conditions which are not contained in the grant. Unless the written description of a
grant contains reference to a reservation, then the presumption is that the grant has
conveyed the land described therein.

There is no professional consensus on questions of erosion and accretion of land,
where land is defined in reference to bodies of water.

iv.  Purpose Grants

Presume good title if the purpose is the same and there is no risk of termination for
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noncompliance. Ensure that clients are aware of the restrictions imposed by
conditional grants or purpose grants, because intended uses of the land may change
with time, and so too may clients’ perceptions of what they acquired. It is best
practice to document the confirmation that clients are accepting a conditional grant
with the condition intact.

Solicitors must be aware of the substance of a “purpose” grant and not simply rely on
a reference on the title of the grant. The title may be misleading as to whether there is
any condition or restriction. A common example is the mid-20"-century “Grant for
Agriculture”, which is titled “grant for agriculture”, but were issued as grants in fee
simple pursuant to the provisions of the Crown Lands Act, 1930, 1930 S. Nfld. 234.
Such grants are so titled because they were issued for fulfillment of the terms of a
prior “Lease for Agriculture”, not for the continuation of a restrictive condition. The
statute itself makes clear that the grant is in fee simple. When in doubt, solicitors
should review the statutory provisions by which the grant is made.

v. Adverse Possession Grants (s. 36, s. 134B) and Crown Quitclaims

“Section 36” grants are grants made pursuant to the adverse possession provisions
of the Lands Act, SNL 1991, c. 36, s. 36. These were formerly known as “134B
Grants”, under the former provisions of the Crown Lands Act. Modern practice of the
Crown Lands Administration is to issue a Crown quitclaim in similar circumstance.
Regardless of the title, these grants are the same in substance. They provide for a
release of the Crown’s interest where the Crown is satisfied that the Crown has been
adversely possessed.

Section 36 grants are distinct from general grants under other provisions of the
Lands Act. General grants are premised on the absence of prior occupation and non-
existence of any other claimant. Such granted lands are Crown Lands at the time of
the grant. Thus, ordinary grants are dispositive with no further investigation. This is
not true for Section 36 grants, since they are premised on the existence of prior
interests defeasing the Crown.

Section 36 grants alienate only the Crown’s interest and are made with conditions
and exceptions. Such a grant is premised on actual occupation for the relevant
statutory period. However, by the issuance of the grant, the Crown is satisfied that it
has been adversely possessed by some party’s occupation. Such a grant will form a
good root of title against the Crown. However, the fact that the issuance of such
grants is premised on adverse possession by private parties, means that those
underlying private interests must be properly accounted for. The Committee thus
believes that good title under a section 36 grant still requires affidavits of possession
for a period of thirty (30) years to be considered good title. The Committee is aware
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of instances where individuals who have acquired deeds under this section, where
the possession was subsequently challenged by another individual, allege that they
were the actual party in possession. Where possible, solicitors may review the Crown
Lands’ file on the grant issuance, and the evidence filed therewith, which may
provide a satisfactory root of title.

The holder of a section 36 grant (or equivalent) has already established adverse
possession to the date of issuance, to the satisfaction of the Crown. Title can thus be
relied upon based upon the paper title forward from that date. After thirty years from
the issuance of the grant, the paper title may be relied upon on its face, by the
doctrine of colour of title. Any potential adverse claimant would have thirty years to
come forward to assert ownership in the face of the chain of title direct from the
Crown to the grant holder.

Thus, in the view of the Committee, it is safe to proceed with an adverse possession
grant alone, without the need of thirty years’ affidavits, if the grant is more than thirty
years old. It would still be good practice to obtain affidavits of thirty years’ possession
for added certainty. In the event that the underlying adverse possession was in favour
of a person other than the named grant holder, those prior interests can be deemed to
be dispossessed by the passage of thirty years. Within the thirty-year period since
issuance of the grant, affidavits of thirty years’ adverse possession should be
obtained.

More on adverse possession can be found at Chapter 4 (“Adverse
Possession”) in these materials.

Chapter 2.2 - Veterans Land Act Deeds

The Veterans Land Act, RSC 1970, c. V-4, is a federal statute governing lands deeded
by the Director of the Veterans Lands Act. Section 5(3) of the Act deems a
conveyance from the Director of the Veterans Land Act to be equivalent to a Crown
Grant.

There is no caselaw from this province on the constitutionality of the Veterans Land
Act. However, in other provinces, this section has been upheld as being
constitutionally valid, under section 91(1) and/or 91(7) of the Constitution Act, 1867.

Deeds from the Director of the Veterans Land Act will therefore constitute a good

root of title, with no requirement to search behind. This should be considered as a
conveyance by a delegate of the Crown.
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References: Re Armstrong and Van Der Weyden, [1965] 1 O.R. 68 (H.C.J.);
Patterson v. Gallaugher (1983), 10 D.L.R. (4™ 151 (Ont. H.C.J.);
Cowichan Valley Regional District) v. Little (1987), 12 B.C.L.R. (2d) 103
(C.A); and
Carmichael v. Durant (1995), 143 N.S.R. (2d) 234 (S.C.).

Chapter 2.3 - Conveyances from Established Sources

Certain origins of title are not commonly searched behind and are accepted as a
good root of title. This is an unsatisfactory limitation of a name-based registry system,
whereby the sheer volume of deeds from one source makes a fulsome search
difficult, if not impossible. In practice, it is common to assess the source of the title
and weigh the risk of acceptance. The subsections below identify satisfactory
vendors whose conveyances will constitute an acceptable root of title and provide
direction to solicitors about when to accept such titles as a good root.

i Deed from Government (Federal or Provincial)

A deed from the provincial government, in the absence of a grant, will be considered
good title. While a grant may be technically required for a branch of the provincial
government to take ownership of land, a purchaser can assume a merger of the
Crown’s interests, such that a deed from a provincial government department will
have the same effect of a grant. It is considered unlikely that the provincial Crown will
impugn a deed conveying the interest of a department of the provincial Crown.

Note that this does not apply where the land is contained within an existing Crown
Grant to another person. In such circumstances, it is important to ascertain how the
provincial Crown came to be re-seised of the land.

A deed from the federal Crown will be governed by the Federal Real Property and
Immovables Act, S.C. 1991, c. 50. This Act encompasses any land of the federal
Crown. An instrument from the federal Crown has the effect of being issued under
letters patent (s. 5(1). However, there must be a root of title whereby the federal
Crown acquired the land from the provincial Crown. All land in the province is vested
in the provincial Crown pursuant to sections 92(5) and (13) of the Constitution Act,
1867. It is still necessary to ascertain title behind the Federal Crown.

Note that the Quieting of Titles Act, R.S.N.L. 1990, c. Q-3, s. 13(3)(a), expressly
permits the Court to issue a Certificate of Title binding against the Crown where “the
title of the applicant stems from a grant or conveyance made by or on behalf of the
Crown” [emphasis added]. This necessarily extends broader than just Crown Grants,
and reference to conveyances “on behalf of the Crown” imports the notion of agents
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of the Crown having authority to divest the Crown. Thus, a conveyance which can be
traced back to the Crown in right of Newfoundland and Labrador or an appropriate
agent of the Crown will constitute a good root of title, as it is enforceable at law under
the Quieting of Titles Act.

ii. Housing Corporation Deeds (NLHC/SJHC/CMHC)

Common practice is to accept a deed from the NLHC, SJHC, or CMHC as a root of
title, since these are Crown agencies tasked with land development, and would thus
be presumptively authorized to alienate the government’s interest. A conveyance from
these entities, as Crown Corporations, may be considered a “conveyance on behalf of
the Crown”, per the Quieting of Titles Act, R.S.N.L. 1990, c. Q-3, s. 13(3)(a), which
would divest the Crown. Such deeds will generally constitute a good root of title in
lieu of a Crown Grant.

Although the Housing Corporations are “arm’s length” Crown Corporations rather
than direct agents of the Crown (such as government departments), the lawful
alienation of land by a Crown Corporation responsible for housing and land
development may be accepted as a root of title on its own, where there is no evidence
of a prior interest.

Leasehold estates from the NLHC were converted to freehold conveyances by the
The Newfoundland and Labrador Housing Corporation (Amendment) Act, S.N. 1986,
c. 23. Where older deeds refer to the title as a leasehold, it is in substance a freehold
and no requisition is necessary to amend same, as it is statutorily resolved.The
standard adopted by the Committee is to presume that a Housing Corporation Deed
constitutes a good root of title except in circumstances where there is cause to doubt
it as the origin of title. Such doubt requires further investigation. This will primarily
arise in two circumstances:

a. Where the land is plotted inside of an existing Crown Grant to another
party

Where there is an indication that the Housing Corporation land is in a Crown Grant to
another person, it is necessary to determine how the Housing Corporation became
seised of the land. The land cannot have two separate roots of title. Where the land
plots inside of a Crown Grant, good title requires an investigation as to how the
Housing Corporation acquired the granted land. Such acquisition may involve an
expropriation or other acquisition. This is not an issue of divesting the Crown, but
rather whether private owners with pre-existing title have been divested. The Crown
cannot sell the same land twice, and the first sale divested the Crown.
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b. Where the Housing Corporation Deed is a mortgage foreclosure

The Housing Corporations historically issued mortgages to homeowners for home
improvement and modernization, particularly in the 1970s. The title underlying these
mortgages is often defective, and reliant on pro forma documentation to support the
mortgage. A full search behind the Mortgagor is necessary on a mortgage sale, and
title must be satisfactory. Where the underlying documentation is defective, it should
be rectified to acceptable standards where possible. It is possible to argue that the
doctrine of merger applies to any Crown interests where the Housing Corporation
sells in foreclosure or by power of sale, and that the Housing Corporation has
authority to divest the Crown, thus rectifying any underlying title defect.

However, the Committee is aware of at least one instance where a defective-title
property was sold by NLHC on power of sale, where Crown Lands later objected to
the title. On this basis, the Committee thus recommends caution when dealing with
NLHC mortgage sales.

iii. Major Corporations

Title to certain large companies is accepted as a good root of title due to the volume
of transactions from them as a source and the legitimate acceptance of same. These
companies are the Reid Newfoundland Company, Anglo-Newfoundland Development
Company, Iron Ore Company of Canada, Abitibi-Price, and Bowater’s Newfoundland
Paper Mills Ltd. Such deeds will be assessed in terms of known history of the area.
For example, many communities in Central Newfoundland will trace back to the
Anglo-Newfoundland Development Company or Reid Newfoundland Company, and all
titles in Labrador West will trace back to the Iron Ore Company of Canada.

In the opinion of the Committee, such deeds may constitute a good root of title, but it
is not possible to definitively state that it is so in all circumstances. Best practice will
be to investigate the root of title even where it traces back to a major corporation. For
ease of searching and investigation, the Committee recommends that when in doubt
about the root of title, solicitors investigating title in areas outside of their usual
practice region contact a solicitor familiar with that region. It is important that
solicitors understand the general root of title in communities in which they are
conducting transactions, because the community history will be important to
establishing a satisfactory root of title.

Note that in certain circumstances, it may be necessary to search behind deeds from
these companies, such as in cases of late registrations, to ensure the land was not
sold in transactions occurring between the date of the deed and the date of
registration. Title searches behind these companies are difficult, and in some cases
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may be impossible to conduct, where entire towns may be rooted in deeds from a
single source. Title insurance is strongly recommended when a company deed
cannot be fully investigated to a solicitor’s satisfaction.

With particular reference to the Reid Newfoundland Company and the “Railway Lots”
across the province, solicitors should be aware of the Reid “master deed” in 1974,
which conveys Reid’s landholdings to the Crown, but excepting out parcels that were
previously conveyed. This deed is known to contain otherwise unregistered title deeds
from the Reid Newfoundland Company to private individuals, which are recorded as
exceptions to the conveyance of Reid grants back to the Crown. The “master deed”
indexes land by Reid Lot Numbers. This deed comprises the entirety of Vols. 1652
and 1653 at the Registry of Deeds. It is hot known whether or not this comprises all
deeds from the Reid Newfoundland Company, but any deed from the Reid
Newfoundland Company dated prior to July 23, 1974, is dispositive of the company’s
interest in land, which was otherwise held by grant which was cancelled on that date.
See Reid Lands (Acquisition) Act, S.N. 1975, No. 38.

iv. Municipal Governments

Deeds from a Town Council or the cities of Corner Brook and Mount Pearl are not a
good root of title. Municipalities are subordinate governments to the provincial
government and have no inherent authority to sell or manage Crown Land.
Municipalities are not agents of the Crown.

Municipal sales by the city of St. John’s are the exception to this rule, because of
provisions of the City of St. John’s Act, R.S.N.L. 1990, c. C-17, s. 69(1). The City of
St. John’s is delegated authority by the Crown to manage Crown Lands within the
city boundaries that existed as of June 1%, 1981. While the Crown Land is vested in
the City of St. John’s by statute, section 69 only authorizes the City to lease it.
However, the opinion of the Committee is that the City of St. John’s is a delegate of
the Crown by specific legislation, and thus a deed from the City of St. John’s may be
considered a deed from a Crown delegate enforceable under the Quieting of Titles
Act, R.S.N.L. 1990, c. Q-3, s. 13(3). Thus, a deed from the City of St. John’s would be
considered a safe root of title. Crown Lands within the boundaries of the City of St.
John’s as of June 15, 1981, are vested in the City of St. John’s, and the doctrine of
merger would allow the sale in fee simple of all of the interest vested in the City.
Areas outside of the 1981 boundaries of the City of St. John’s sold by municipal tax
sale will not be free of Crown Lands claims and do not have a good root of title. See
City of St. John’s Act, R.S.N.L. 1990, c. C-17, ss. 69(1), (3) and 281(13).

Other statutory powers of sale exist which allow the City to convey title, including the
tax sale provisions at section 281 of the City of St. John’s Act, and the provisions of
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the Leaseholds in St. John’s Act, R.S.N.L. 1990, c. L-10. Both acts of the legislature
confer the ability of the City to convey land, and must be interpreted in that vein,
when coupled with the title vested by section 69 of the Act. The Committee therefore
views a deed from the City of St. John’s under the Leaseholds in St. John’s Act and
tax sale deeds from the City of St. John’s to be a valid root of title which dispossesses
all, including the Crown, where the land is within the City of St. John’s boundaries as
of 1981. Outside of the 1981 boundaries, the tax sale deeds will dispossess all except
the Crown.

Town Councils incorporated under the Municipalities Act, 1999, S.N.L. 1999, c. M-
24, can validly sell land as an ordinary corporation, and title must be traced as it
would for an ordinary company. Note the restrictions on the sale of land by a
municipality in the Municipalities Act, 1999, S.N.L. 1999, c. M-24, s. 201.2. The
acquisition of land by Towns is also restricted: see section 201 of the Municipalities
Act, 1999, S.N.L. 1999, c. M-24.

Municipal tax sales conducted since 2011 statutorily clear all interests except the
Crown and easements and will form a good root of title if contained within a Crown
grant or other acceptable root of title to divest the Crown: see Municipalities Act,
1999, S.N.L. 1999, c. M-24, s. 147. This is confirmed by the Supreme Court of
Newfoundland and Labrador in Re Hickey, 2020 NLSC 19, at paras. 31 to 35. There
is therefore no requirement to search behind a municipal tax sale deed, except to
ascertain easements and whether or not there is proof of dispossession of the
Crown.

This only applies to town tax sales conducted after May 30, 2011, when the statute
was changed to provide municipal taxes as a super priority lien that cleared all other
encumbrances. See Municipalities Act, 1999, S.N.L. 1999, c. M-24, s. 147,
amendment 2011, c. 7, s. 23. The previous version of section 147 provided that the
title would vest clear of municipal encumbrances only, effectively conveying only the
interest of the tax debtor in the land. Tax sales pre-2011 therefore only convey the
interest of the named tax debtor and must therefore be searched in full. Pre-2011 tax
sales are not cleared of liens by virtue of the tax sale.

The foregoing provisions for Town tax sales under the Municipalities Act, 1999, are
the same for the Cities of Corner Brook and Mount Pearl: see City of Corner Brook
Act, R.S.N.L. 1990, c. C-15, s. 162.11; City of Mount Pearl Act, R.S.N.L. 1990, c. C-
16, s. 161.11. Both City statutes were amended by the City of Corner Brook
(Amendment) Act, City of Mount Pearl (Amendment) Act and City of St. John’s
(Amendment) Act, S.N.L. 2016, c. 49, on December 14, 2016. Prior to that date, both
cities’ statutes mirrored the pre-2011 language of the Municipalities Act, 1999.
Therefore, tax sale deeds from the Cities of Corner Brook and Mount Pearl will
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constitute a good root of title only for sales after December 14, 2016, and do not
divest the Crown.

Note that while the statute vests control and management of Crown Lands in the City
of St. John’s, in practice the Committee understands that the City does not actively
manage such lands. The City does not provide leases or grants, apart from
management of leasehold estates under the Leaseholds in St. John’s Act (see
following section).

v. Estates in St. John’s

Ancient leasehold estates have been traditionally accepted as a root of title in
practice, though these titles may trace back to nothing. The Court of Appeal’s
decision in Eddy v. Newfoundland and Labrador, 2023 NLCA 37, confirms
longstanding registration at the Registry of Deeds is not sufficient to dispossess the
Crown.

Where the ancient leasehold estate is conveyed by deed from the City under the
Leaseholds in St. John’s Act, R.S.N.L. 1990, c. L-10, it will constitute a good root of
title, on the basis of the City’s statutory stewardship of Crown Lands within its
boundaries and the presumptive merger of the City’s title to Crown Lands vested into
the City by section 69(1) of the City of St. John’s Act.

This statute applies to land occupied before June 1, 1977, and the interest of the
lessor is statutorily vested in the City (see Leaseholds in St. John’s Act, s. 2.1), thus
there is no issue with the City’s boundaries under section 69(3) of the City of St.
John’s Act.

Leasehold estates will therefore be a satisfactory root of title if conveyed by the City
pursuant to the Leaseholds in St. John’s Act. However, one must search behind the
City deed, since the possession will antedate the deed and private interests would not
be extinguished by the City deed. The City deed can be taken as divesting the lessor
by section 2.1 of the Leaseholds in St. John’s Act, and by inference the Crown by
section 69(1) of the City of St. John’s Act. However, it does not divest anyone except
the Lessor and the Crown, thus a full search remains necessary to account for all
other private interests behind the City deed.

Chapter 2.4 - Expropriated Lands

Title by expropriation (by any level of government or a public utility) will constitute
good title. This is premised on the statutory power of expropriation granted by the
legislature. Expropriation happens under the auspices of delegated authority. All land
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is inherently held by the Crown and may be recovered by the Crown in accordance
with its legislation. Thus, the Crown is deemed to have consented to the expropriating
authority taking control of the land at issue by virtue of the power being so delegated.
Statutory delegation would amount to the expropriating authority becoming a
delegate of the Crown, such that the deed from the authority may be considered as
divesting the Crown under the Quieting of Titles Act, R.S.N.L. 1990, c. Q-3, s. 13(3).

Any sale of land which is rooted in an expropriation under provincial law will
therefore constitute good title unless the expropriation statute states otherwise. It is
not necessary to search behind the expropriation, which extinguishes all prior
interests.

The Committee cautions that practitioners must read the expropriation statute to
confirm its terms. Where the statute is silent on whether or not it divests the Crown,
the Committee states that it is acceptable to presume that the Crown’s interest is
alienated by the expropriation. However, if the statute states that it does not apply
against the Crown’s interest, then the Crown must be alienated by other means, such
as by Crown grant or adverse possession.

Chapter 2.5 - Quieting of Titles Certificate

A Quieting of Titles Certificate is statutorily a good root of title: Quieting of Titles Act,
R.S.N.L. 1990, c. Q-3, s. 26. There is no need to examine title behind a Quieting of
Titles Certificate. An unqualified certificate dispossesses all private interests in the
land.

Review the certificate to ensure that the certificate dispossesses the Crown. See the
Quieting of Titles Act, R.S.N.L. 1990, c. Q-3, s. 13(2) and 13(3). A Quieting of Titles
Certificate will dispossess the Crown if the certificate is unqualified. Section 26 of the
Quieting of Titles Act: the certificate shall be conclusive as regards the Crown and all
persons, except for exceptions or qualifications referenced in the certificate. A
certificate issued under section 13(2) reserved against the Crown will expressly state
the qualification thereon.

Quieting of Titles proceedings may be commenced to rectify title issues that cannot
be resolved by other means. The commencement of a Quieting proceeding
presumes a defective but legitimate title claim. The Quieting proceeding is an in rem
proceeding, which provides a binding declaration of ownership of land against the
world. The issuance of a Certificate will overcome underlying title problems, as the
Certificate is deemed conclusive of title pursuant to section 26 of the Act.

When faced with otherwise unresolvable title issues, practitioners are recommended
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to seek recourse to the Quieting of Titles Act.
Chapter 2.6 - Possessory Title

Possessory Title will constitute a good root of title where possession is established for
the statutory period defined in the Lands Act, S.N.L. 1991, c. 36, s. 36. This is the
twenty-year period immediately prior to January 1, 1977, being December 31, 1956, to
January 1st, 1977.

Prior to the establishment of the statutory period by The Crown Lands (Amendment)
Act, 1976, S.N. 1975-76, No. 20, taking effect on January 1, 1977, the period of
adverse possession required to dispossess the Crown was sixty continuous years,
adopting the United Kingdom'’s rule for adverse possession: see Rex v. Kough (1819),
1 Nfld. L.R. 172 (Supreme Court of Newfoundland).

Establishing possessory title is discussed in Chapter 4 of these materials.
Chapter 3 - Chain of Title

The “chain of title” refers to the transactions connecting the current owner of land to
the “root of title”. Every transfer of land forward from the “root of title” is a link in the
“chain” of title. The chain of title is important because it connects historical ownership.
Searches of title will establish the deeds that make up the “links” in the chain of title. A
break in the chain of title, such as a missing or defective deed, is a title issue requiring
rectification.

A chain of title may be quite long, depending on the distance from the root of title and
the number of intervening transactions. Newfoundland and Labrador prescribes no
guidelines for the length of a title search, and thus a search must always be
conducted for the full length of the chain of title. Title must always trace back to a
good root of title to constitute good title. Where no root of title is found, a proper
search of the Registry will go back as far as the Registry’s records go, to confirm that
there is no root of title.

Common practice is to search backward from the name of the current purported
owner of the land, transaction by transaction, to find the root of title. In some
circumstances, it may be appropriate to search forward from an historically identified
owner. What constitutes a satisfactory title search is a matter of opinion to the
reviewing solicitor, in order to be satisfied that they have done reasonable diligence
on the title to identify any potential outstanding interests in the subject property.

An acceptable chain of title will account for every property owner from the grant
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holder/origin of title to the current title claimant and will have that person (or their
personal representative) sign off on each successive transfer.

The focus for establishing title should be on (a) dispossessing the Crown by finding a
good root of title against the Crown; and (b) obtaining satisfactory
releases/conveyances from all claimants and owners in the last 30 years, or when
dealing with vacant or unoccupied land, for the last 30 years of use of the land. This is
because the overall limitation period under the Limitations Act, S.N.L. 1995, c. L-16.1,
s. 22, is the overarching limitation period regardless of notice.

Chapter 3.1 - Proper Deeds and Descriptions

There is no specific form for a deed. The question is whether the document, in
substance, conveys the full interest in the property to the recipient. Note that the
Conveyancing Act, R.S.N.L. 1990, c. C-34, s. 3-4, provides deemed provisions to
conveyances, and in particular to conveyances for value.

Consider each document in the chain of title. A valid deed and a proper chain of title
should be sufficient to allow the conclusion:

...that each document on its face effectively passes a sufficient interest of the
property to the person purporting to take under the document, and then from
that person to the next, and so on up to the party now claiming ownership.
Equally, the property being passed must also be sufficiently described or
otherwise identified in each of the documents. Pelley Estate v. Ellis, 2015
NLTD(G) 73, para. 16.

Where there is a discrepancy in a deed or property description between the written
description and the drawing, the written description will prevail to the extent of
inconsistency: Boyd v Luscombe (1986), 57 Nfld. & P.E.I.R. 242 (NL District Court);
Taylor v. City Sand and Gravel, 2010 NLCA 22.

Chapter 3.2 - Unregistered Documents

Registration of documentation is important for establishing the validity of transfers of
land. Registration is proof that a document existed at the time of registration and to
ensure that there is a conveyance recorded from the last registered owner. See the
Registration of Deeds Act, S.N.L. 2009, c. R-10.01, s. 37: an unregistered conveyance
is deemed fraudulent and void as against a prior registered instrument. A missing
registration means that a search of a previous owner’s name may not disclose that
owner’s sale of the land and may leave a misleading impression on a title search that
the owner has never conveyed his or her interest.
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Any unregistered deed should be registered as a standalone document, where
possible, in order to maintain the chain of title. Searches may be conducted in a
former owner’s name, and it is preferable if the deed from a former owner can be
discovered on a search of that former owner’s hame, to allow public notice of the sale
of the land by that individual. For example: title is registered into Person A, who sells
by an unregistered transaction to B, and B subsequently sells to C in a proper
registered transaction. The unregistered transfer may be covered by affidavits of
possession, or by the unregistered document being attached as a schedule to C’s
deed. Searching the names of B or C will lead back to A, but searching A will not lead
to B or C. If Person A purports to sell the land a second time, the sale to B is not
discoverable in a search of A’s name. The chain of title in A’s name will not disclose
that A has sold the land. It is best practice to register all conveyances on their own, so
that a search of any prior owner’s name will lead forward to the current owner.

Where an earlier deed is not registrable and a replacement deed or deed of
confirmation cannot be executed, the unregistrable document should be attached as
a Schedule to the current deed being registered, so it will at least appear when
searching backward from the current claimant. Where there is a break in the chain
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